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November 28, 2005

U.S.DEPARTMENT OF ENERGY
OFFICEOFELECTRICITY DELIVERY ANDENERGY RELIABILITY

JULIA SOUDER
U.S. Department of Energy
Office of Electricity Delivery and Energy Reliability
1000 Independence Ave., S.W.
Washington, D.C. 20585
Facsimile: (202) 586-1472
Phone: (202) 586-9052

In the Matter of )
)
WEST-WIDE ENERGY CORRIDOR PEIS )
)
)

(Programmatic Environmental Impact Statement)

REQUEST FOR PUBLIC SCOPING MEETINGS ACROSS NAVAJO NATION
AND MOTION FOR AN EXTENSION OF PUBLIC COMMENT PERIOD
INREGARD TO THE WEST-WIDE ENERGY CORRIDOR PEIS

Petitioner Kathy Helms, a resident of the Navajo Nation living in the Nation’s headquarters
of Window Rock, Ariz., as well as an individual of Cherokee/German descent, hereby files this
motion respectfully requesting a time extension of 90 days from the ending date of the November*
28, 2005, comment period for the West-Wide Energy Corridor Programmatic Environmental
Impact Statement (PEIS), and a request for public scoping meetings to be held immediately at
each of fhe Navajo Nationt’s 110 chapters, in accordance with U.S. treaty obligations and
provisions of the National Environmental Policy Act of 1969 (NEPA), before this process moves
forward. It is also requested that the Department of Energy (DOE) have an interpreter on hand,

as many of the Navajo Nation’s residents do not speak or understand the English language.
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The motion for extension of the comment period and request for hearings are based on the
United States’ apparent violation of its trust responsibility in consulting with Indian Nations,
specifically the Resources Committee of the Navajo Nation Council which has oversight
authority regarding permits for resource exploration and development of any rights-of-way for
energy corridors which might cut trails acress the Navajo Nation.

Portions of the Navajo Nation lie within Arizona, New Mexico and Utah, so it is reasonable
to assume that at least one or two of those energy corridors planned around the Nation’s borders
ultimately will come through Navajoland. As El Paso Natural Gas has said in its negotiations
with the tribe over right-of-way value; Jt is not cost-effective to “go around” the Navajo Nation.

The Navajo Nation Resources Committee has authority over leasing tribal natural resources
for energy development, permitting rights-of-way for oil, gas, and hydrogen pipelines and
electricity transmission and distribution facilities. As oversight commitiee, Resources is
empowered to negotiate those rights in the best interest of the Navajo people.

Until the week of Nov. 14, 2005, members of the Resources Committee had no knowledge
of any proposed U.S. Energy Corridor and had not been contacted regarding the matter. (Exhibit
1, “Energy Corridor May Impact Reservation Land,” Gallup (N.M.) Independent, Monday,
Nov. 14, 2005)

President Bush’s Executive Order 13175 of Nov. 6, 2000, “Consultation and Coordination ‘
With Indian Tribal Governments” describes the United States’ unique relationship with Indian
tribal governments and recognizes “Indian tribes exercise inhetent sovereign powers over their
members and territory.”

The Executive Order further swies “To the extent practicable and permitted by law, no
agency shall promulgate any regulation that has tribal implications ...” without first following a

number of steps set forth in that Order.
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To date (Nov. 28, 2005), no federal entity has approached the Navajo Nation Resource
Commiitee regarding this discussion, according to Committee Chairman George Arthur.

Section 368 of the Energy Policy Act of 2005, Public Law 109-58 (H.R. 6) enacted Aug. 8,
2006, directs the Secretaries from the Departments of Agriculture, Commerce, Defense, Energy
and the Interior to designate corridors on federal lands in 11 Western states for oil, gas and
hydrogen pipelines and electricity transmission and distribution facilities (energy comidors).

Each agency would be required to amend its land use plan by designating a series of energy
corridors effective upon. the signing of the Record(s) of Decision.

The Bureau of Land Management (BLM) and U.S. Forest Service (FS) Western U.S. Lands,
Map included on the EIS Information Center Web site showing federal lands in states included in
the Energy Corridor PEIS depicts the Navajo Nation surtounded by those lands potentially
impacted by the proposed energy corridors.

Given Indian right-of-way study provisions contained within the Energy Policy Act of
2005, sponsored by U.S. Sen. Pete Domenici and U.S. Sen. Jeff Bingaman, both R-N.M., and
recent requests to U.S, Secretary of the Interior Gale Norton to expedite that study and other
requests in the interest of “national.energy security,” a prudent person might reasonably
conclude that the federal government is preparing to make Indian Nations — particularly the
Navajo Nation -~ an offer they can’t refuse.

A prudent person also might conclude that the Navajo Nation’s abundant oil, gas, water and
mineral resources will have a sizable role to play in the success of any U.S. energy corridor and,
therefore, the appropriate Navajo Nation representatives should be given a seat at the table in
any such discussion.

In my job as a newspaper reporter covering portions of the Navajo Nation, ] am in a

position 1o see requests for permits which come before the Resources Committee. In the two
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years that I have observed such requests, the committee has approved rights-of-way for
Transwestern Pipeline -- an Enron entity -- and Enterprise. It is still in negotiation with El Paso
Natural Gas for renewal of its 900-mile pipeline right-of-way and possible construction of a
helium plant in the Four Comers area.

Files for some of those oil and gas companies are a foot thick, documenting leases approved
inside the Navajo Indian Irrigation Project within the last two years.

While I do not profess to be a rocket scientist, I was taught early in life that 1+1 generally
equals 2. From my unique position here on Navajoland, it appears that 1+1 equals a major push
by billion-dollar corporations to obtain rights to the Navajo Nation’s oil, gas, and mineral ‘
reserves, along with water from the proposed San Juan River Basin settlement, while paying the
least amount of compensation that can be negotiated whether the tribe accepts the offer or not.

The Department of Interior does not have a good track record in its dealings with the
Navajo Nation, ie. the as-yet-unsettled Cobell v. Norton lawsuit pertaining to payments for oil
and gas leases.

Following Navajo Nation Council approval of the proposed San Juan River Basin Water
Rights Settlement in December 2004, the number of oil and gas companices secking permits has
been on the upswing.

The Nation has approved nurnerous oil and gas drill permits from Calpine, Energen, Dugan,
XTO, and ConocoPhillips, to name just a few. The majority of permits issued appeat to be
within the area of the Navajo Indian Irrigation Project (NIIP), which has a diversion right of
508,000 acre-feet of water per year from the San Juan River Basin at its disposal, with a
depletion right of 270,000 acre-feet per year.

During Navajo Nation negotiations with the State of New Mexico and federal

representatives regarding the San Juan water settlement, Sen. Domenici insisted that NITP not be
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included in the final draft legislation and also said he would not promote any water settlement to ‘
Congress which did not include the Navajo-Gallup Pipeline, which would receive a diversion right
of 22,650 acre feet per year. |

The Navajo-Gallup Pipeline would carry water to 43 Navajo Nation chapters through a
main distribution line, but once again, the Navajo people will be left largely high and dry.

Any distribution to individual Navajo homes would hinge largely on funding made available
through Indian Health Service (IHS). Given the Bush Administration’s drastic budget cuts
proposed this year and Washington’s “take from the poor and give to the war” mentality, it is
highly unlikely that IHS is going to have a large pot of money at its disposal to pipe water to )
mdividual homes.

A prudent person then might question whether Sen. Domenici, architect of the national
Energy Policy, is pushing for the Navajo-Gallup project as a first step to providing water for
proposed in-situ leach mining of uranium projects in the Navajo Eastern Agency chapters of
Crownpoint and Church Rock, N.M. Domenici’s previous attempt at a national energy policy
included funding for companies deploying in-situ leach mining technology, however, that perk
was removed from.this year’s final version of the Energy Policy Act.

Construction of NIIP was authorized in 1962. To -daté, more than 40 years later, the federal
government has not fulfilled its promises regarding the imrigation project. The Navajo Nation later
allowed construction of the $an Juan-Chama Diversion project, which diverts water to
Albuguerque, in exchange for completion of NIIP. The Chama project was completed in 10 years.
Afier more than 40 years, NIIP is still only a little ovef halfway complete.

This further demonsttates the U.S.”s failure to live up to its trust responsibility.
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SOVEREIGNTY ISSUES

This is not the first time the United States has atiempted to do away with tribal consent in
the issuance of rights-of-way across Indian lands, according to an Albuquerque attorney
consulted by the wibe regarding the impact of the Energy Policy Act of 2005 on tribal
sovereignty. |

Attorney Paul E. Frye stated that the Department of the Interior proposed rules in 1967 to
take away the right of tribal consent for non-IRA tribes concerning rights-of-way.

“Thcse proposed rules were directed at the Navajo Nation, which was feared to be an
obstacle to energy development in the Southwest, on and through Navajo lands. (See “Disposal
of Rights in Indian Tribal Lands without Tribal Consent,” H.R: Rep. No. 91-78 (1969).

“Congress rightly reproved the Department for this attempt to undermine tribal
sovereignty, and the proposed regulations abrogating the rights of non-IRA tribes was
withdrawn,” Frye said. (Exhibit 2, Navajo Nation Legislation 0436-05, “Summary of Legislation
Opposing Section 1607 of the Proposed Energy Policy Act of 2005,” June 2, 2005, including
various attachments to the legislation).

Since at least 2000, Domenici and Bingaman have spoken out about exploring tribal
resources and are streamlining processes which would make that exploration more doaBlc. The
two congressmen have championed 2 number of energy and water bills through Congress. One of
those streamlining processes is a Domenici-backed “one-stop-permitting” pilot project for oil and
gas leasing in the Four Corners area — including Navajoland -- which is designed to speed up the
approval of applications to drill.

It appears that the federal government, through its various departments, is changing the
rules to make it easier to legally help itself to mineral-rich fribal lands, and in doing so, is once

again failing to live up to its trust responsibility to consult with Indian Nations.
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CONCLUSION

In accordance with the Treaty of 1868, President Bush’s Executive Order 13175, and
provisions of NEPA, including Environmental Justice regulations, it is incumbent upon the
Department of Energy to consult with the Natural Resources Committee of the Navajo Nation
Council and to conduct a series of public scoping hearings at the 110 chapters that make up the
Nation.

Conducting hearings in Albuquerque, Phoenix, or Salt Lake -~ hundreds of miles away from
the Navajo Nation — do not serve the needs of the Navajo people or residents of the Navajo
Nation, such as myself.

Helms respectfully requests that the Department of Energy give due consideration to the
Navajo Nation and its residents by extending the comment period for 90 days and conducting
scoping meetings throughout the reservation before proceeding with what appears to be a legal

*“taking™ of tribal lands.

Respectfully snbmitted,

—

Kathy Helms

P.O. Box 2394

Fort Defiance, AZ 86504
khelms@frontiernet.net

November 28, 2005
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EXHIBIT 1

NOTE: NOT POSTED ON WEB SITE; printed copy to follow in U.S. Mail

Monday, Nov. 14, 2005
Number 268 Volume 118
Gallup Independent
Southwest Page 5

.Energy corridor may impact reservation land

By Kathy Helms

Dine Bureau

WINDOW ROCK -- U.S. government plans to designate national “energy
corridors” on federal lands in 11 western states surrounding the Navajo
Nation, appear to be-building toward a-legal takeover of Indian land through

rights-of-way agreements the tribe could be forced to accept.

The Energy Policy Act of 2005 enacted in August directs the secretaries of
Agriculture, Commerce, Defense, Energy and the Interior to designate federal
land in 11 western states for oil, gas and hydrogen pipelines, and

electricity.transmission and distribution facilities, or “energy corridors.”

The federal agencies must amend their lanp use plans to designate the series
of corridors on federal lands in Arizona, New Mexico, Colorado, Utah,
Nevada, California, Oregon, Washington, Idahe, Montana and Wyoming and have

been conducting hearings on the issue, though none in Navajo Indian Country.

Federal lands are a combination of public domain lands, including state
property and lands administered by agencies such as the Bureau of Indian
Affairs, which holds 56 million acres in trust status on behalf of Indian

nations and individudls.

X
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Exhibit 1, page 2

Federal land under Interior stewardship amounts to 437 million acres. The
USDA Forest Service manages another 192 million acres -- including Coconino
National Forest where the San Francisco Peaks are located, The Department of
Defense oversees 25 million acres on 425 major installations. The feds also

control 1.76 billion acres of the U.S, Outer Continental Shelf.

Designating energy corridors as required by Section 368 of the 3-month-old
energy policy could significantly impact the environment, the federal
agencies said, prompting them to publish a notice of intent to prepare the
West-Wide Energy Corridor Programmatic Environmental Impact Statement in .the

Sept. 28 edition of the Federal Register. Deadline for comment is Nov. 28.

The Department of Energy and the Bureau of Land Management, co-lead agencies
in the effort, with the Forest Service acting as a cooperating agency, held
a series of public meetings Oct. 25-27 in Denver, Albuquerque, Salt Lake
City, Cheyenne, Wyo., and Helena, Mont. Meetings also were conducted Nov.
1-3 in Boise, Idaho:; Sacramento, Calif.; lLas Vegas; Portland, Ore.; Phoenix

and Seattle.

The Navajo Nation holds rights to a wealth of oil, gas, coal, uranium and
other minerals -- .as well as hundreds of thousands of acre feet of precious

water needed to sustain an ambitious energy corridor.

NATION LEFT IN THE DARK

Though the proposed.corridors completely surround the Navaje Nation,
Resources Committee Chairman George Arthur said Wednesday (Nov. 9) that
committee members have not been told anything about it and have not been

involved in federal discussions.
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Exhibit 1, page 3
Resources has oversight on issues pertaining to lease permits for oil, gas and

i

mineral development on Navajoland.

The Office of Navajo Nation President Joe Shirley Jr. has yet to respond to
queries from The Independent regarding whether the Nation has been

consulted.

Resources’ Arthur said, “In as far as the U.S. energy corridor is concerned,
at least for us os oversight on that part of the discussion, we have never

been apprised of it.

*The Navajo Nation Resources Committee has never been at the table, has
never participated in any shape or form in any of these discussions.
Furthermore, if there.is such a discussion, -you’ve got to keep in mind that
the Nation is @ sovereign state. Whether people realize it or not,

everything stops at the border.”

The Navajo Nation is still in the process of developing its own energy
policy which would reflect the objectives and mission statement of the
Nation in regard to energy- development in local, national, and international

arenas, according to Arthur.

One of this greatest concerns in the designation of energy corridors is the
vulnerability of the Eastern Agency of the Navajo Nation “because of the
land structure and the relationship that it has with the federal government

with the trust responsibility.

«I guess you could look at is as the Nation is a bigger figure in trust
lands than individual allottees, so the vulnerability of individual
allottees in respect to the pressure and impact of federal regulations and

big corporations coming in is very open.
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Exhibit 1, page 4

They’re very vulnerable,” Arthur said.

Uranium mining companies already are leasing.land.in.Church Rock and
Crownpoint within the Eastern Agency, despite the Nation’s ban on uranium

mining and processing passed in April by the 2@th Navajo Nationm Council.

President Shirley signed an Executive Order Nov. 4.prohibiting Navajo Nation
employees from communicating with uranium mining companies without first

receiving guidance from the Nation’s Department of Justice.

Shirley samid the move was necessary because some companies have been
willfully disrespecting the Dine Natural Resources Protection Act of 2005

which banned uranium mining and processing. ,
GOVERNMENTAL GROUPS ISSUE ENERGY MEMORANDUM

A memorandum ‘of Understanding was signed in ‘August 2001 among DOE, the
Interior, U.S. Department. of Agriculture, U.S. Environmental Protection
Agency, Council on Environmental Quality, and members of the Western
Governors’ Association. The MOU was to establish cooperation between western
states and the federal government to address the West’s growing energy

problems.

An August 2802 letter to Vice President Dick Cheney from then-Energy
Secretary Spencer Abraham and Interior Secretary Gale Norton advised Cheney
that an interagency task force, .the National .Energy Policy Development
Group, had been formed to address issues dassociated with “renewable energy”

production on federal lands.

“Qur response to the national Energy Policy reflects a commitment to

increase our energy security by expanding the use of indigenous resources on
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Exhibit 1, page 5

Federal lands, while accelerating the protection of our environment,” they

said.

The Energy Policy Act co-sponsored by New Mexico Sens. Pete Domenici and
Jeff -Bingaman contains a section on energy right-of-way corridors on federal
land. Section 368 directs the secretaries of the various agencies to ensure
that additional corridors for oil, gas, and hydrogen pipelines and
electricity transmission and distribution facilities on federdal land “are
promptly identified and designated as necessary.” The secretaries also are

instructed to “expedite applications.”

El Paso Natural Gas, now in trespass on Navajoland after the two entities
failed to reach agreement on the value of El Paso’s right-of-way renewal,
has teamed with a Washington, D.C.-based lobby group, the Fair Access to
Energy Coalition, which goes by the acronym FAIR, to “ensure the movement of

energy across tribal lands on reasonable terms.”

Other members of FAIR include: New Mexico 0il and Gas Association, the
Assaciation of Commerce and Industry of New Mexico, Arizona State Chamber of
Commerce, Arizonans for Electric Choice and Competition, California State
Chamber of Commerce, and Enterprise, which had .its right-of-way dgreement

approved last month on the same day El Paso’s expired.

The -Enterprise contract is worth approximately $23 million over the next 20
years for right-of-way access across 318 miles of fee land. The tribe is
seeking $4@@ million from E1 Paso for its 98@-mile stretch of pipeline

right-of-way and associated projects.
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NOT IN TUNE WITH THE TIMES

El Paso representatives were in Window Rock Thursday (Nov. 18) hoping to get
an extension from the Resources Committee; however, they failed to get on

the agenda but will try again later this month.

E1l Paso has asked Interior .Secretary Norton for an opinion regarding
right-of-way status on Indian land. E1 Pasoc contends the federal government
actually owns the land and that it’s just held in trust for the Navajo

Natien.

The New Mexico Oil and Gas Association is seeking Domenici’s support in
amending the Indian Right of ‘Way statute to allow the Secretary of the )
Interior to.grant pipeline rights-of-way over tribal londs despite

objections by the affected tribes.

i
Resources’ Arthur said, “In the discussion of the rights-of-way ... it’s

been very difficult because .they.perceive the Nation as not having to have

been in tune with today’s market value and the .industry as a whole.
I

“But I think that people in the industry need to reclize ‘that we’ve been

down that road, and we’re not going to go down.the same road twice and be
|

expected to conclude our business settlement on the same terms and

conditions as it was in the 1980s or the mid-199@s.~"

ON THE NET (to view map):

htto://corridoreié¢gﬂl.aov/quide/maps}mapz.html
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I
BE IT ENACTED: }

1. The Navajo Nation hereby opposes and recommends the deletion of section
1607 of the proposed Energy Policy Acn! of 2005. Section 1607 would abrogate the right
of Indian tribes to consent or to refuse to consent to rights-of-way applications through
Indian lands. Section 1607 is a retreat fﬁom tribal self-determination, is a breach of treaty
obligations, and would significantly diminish tribal sovereignty.

2. The Navajo Nation hereby| authorizes the Speaker of the Navajo Nation

Council, the President of the Navajo Natxon and any other Navajo Nation official to
provide any necessary testimonies and|other documnents to oppose and recommend the

deletion of section 1607 of the proposed |Energy Policy Act of 2005.

L2 .

05-749-1
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Tune 2, 2005

SUMMARY OF LEGISLATION ‘
OPPOSING SECTION 1607 OF THE PROPOSED -
ENERGY POLICY ACT OF 2005

One of the most fundamental aspects of Navajo Nation sovereignty is the power of the
Navejo Nation to cxclude persons from Navsjo torritory. This “poweris 4 fundamental
sovereign ettribute intimatoly tied to a tribe’s ebility to protect the integrity and order of its
territory and the welfare of its members,” elix §. Cohen’s Handbogk of Federal Indian Taw 252
(R. Strickland ed. 1982). .

Tn the general Indian Right-of-Way Act of 1948 (the “1948 Act”), Congress expressly
recognized the powe of Indian tribes organized under the Indian Reorganization Act to refuse
consent to right-of-way applications, and condjtioned the grant of rights-of-way on such consent-
Regulations promulgated by the Department of the Interier soon thereafter extended that
recognition to non-TRA tribes, as well, and those regulations have been in force since 1951.

The Department of the Interior proposed rules in 1967 1o 1ake away the right of tribal
consent for non-IRA tribes concerning rights-of-way. These proposed rules were directed at the
Navajo Nation, which was feared w be an obstacle 1o energy development In the Southwest, an’
and through Navajo lands. See j i i i
Consent, H. R Rep. No, 91-78 (1969). Congress rightly reproved the Department for this
attcmpt to undermine tribal sovcreignty, and the proposed regulerions abrogaring the rights of
non-IRA iribes was withdrawn.

For many decades, the Navajo Nation and other tribes and individual Indians received
rock-bottom prices for rights-of-way, even though tribal trust lands mey oot be taken by
condemnation. The federal Government did not adsquatcly protest the beneficiarics of the
federal trust, as the court in the Cobel] litigation hes leamned. Only reletively recently have the
Indian nations, including the Navajo Nation, begun to receive gppropriatc valuc for rights-of-
way.

The tribsl consent requirement of current law encourages tribal self-determinalion and
economic stability and self-sufficiency. However, in recent months the New Mexico Oil and Gas
Assaciztion, apparently acting on behalf of the Fl Paso Natural Gas Company(“EPNG"), wrote to
Sengtor Domeniei sceking to amend the 1948 Act to ahrogate the right of tribal consent to rights-
ofiway for all tribes, Pueblos, and Indian nations. Such legislation would obviously bea : '
significant retreat from tribal selfodetermination, would constitute a breach of wweaty obligations, T
and would constitute 2 significant diminishment of tribal sovereignty. That particular legjslative
proposal did not receive congressional support 1a the best of our knowledge, but it recetved some
favorable considcration in section 1607 of the proposed Encrgy Policy Act of 2003, under
consideration in the United States Senate.

_ Thar section provides a very brief time for the Secretaries of Eneray and Interior w0

Ecr /?J Z
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conduct & study regarding rights-of-way through Indian lands, seemingly designed to
sccommodaie EPNG?s short-term interests. The section seems to assume that the only issue to
_be studies is the reasonableness of compensation that the Indian nations may command. Iis list,
“of recommendations assumes the result that the report would reach — a grant of suthority for
companies 1o condernn tribal lands that Congress expressly repealed in 1948 as to Puebla lands
and rcjected explicitly in the 1948 Act with respect to non-IRA tribes.

Similarly, the secton’s recommendation on policies to “aceammodata”™ the needs of
Indian tribes assumes that the Indian nations will have no right to set the terms for granting
" fghts-of-way themselves, hearkening & return 1o the colonial and paternalistic policies in the time
before the 1930s. Section 1607 does not seek an objective study. It is intended 1o create
momentum for energy company efforts to justify a return to those old times so that these wealthy
entities will be gblc 1o use Navajo and other Indian land regardless of the position of the uibal
governments, and maximize profits at our expense.

Therefore, the accompanying legislation secks the deletion of section 1607 of the
proposed Energy Policy Act of 2005, and authorizes and directs appropriate officials of the
Naysjo Nation to take any and all reasonable stops fo effect the delction of this scction.
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FRYE LAW FIRM, P.C.

Paul E. Frye

Arrorney al Law

April 18, 2005
TEL: 505/296-9400

‘ FAX; 505/296-8401
on. Lawrence Platero ai
H Platero, Chairman E-MAIL; pel@fiyelew.us

Economic Development Committee .
Navajo Nation Council :

P. O. Box 3390

Window Rock, Navajo Nation (AZ) 86515

Re: Request for Federal Legislation to Eliminate Tribal Consent Requirement for Rights-of-Way
Dear Chairman Platero:

As you requested at last week’s meeting with the Navajo Nation Oil and Gas Company, I
am providing more information on the recent request that was made to Senator Domenici 1o
amend the Indian Right-of-Way Act. As background, the Minerals Department had earlier
negotiated terms of a major right-of-way for the main Transwestern natural gas pipeline that
spans the length of the Navajo Reservation. Those terms involved a substantial payment to the
Navajo Nation. The Minerals Department began negotiations with El Paso Natura] Gas fora
similar right-of-way for its main pipeline. I understand that the Navajo Nation Attorney General
participated in some of those negotiations. El Paso balked at paying such substantial ‘
consideration to the Navajo Nation, and its representatives stated that El Paso would seek other
relief from the Nation's demands.

At about that time, the New Mexico Oil and Gas Association wrote to Senator Domenici
seeking his support for an arnendment to the Indian Right-of-Way statute to allow the Secretary
of the Interior to grant pipeline rights-of-way over tribal lands over the objections of the affecied
Indian nation. A copy of that letter, with proposed legislation, is attached hereto. NCAI has
issued an alert regarding this initiative. Itis also aftached. This appears to be the “other relief”
that El Paso is urging in order to obtain rights to Navajo Nation lands without Navajo Nation
consent.

Please call if more information is desired. I believe that the Resources Committee is
aware of this challenge to Navajo Nation authority, and, certainly, Mr. Zaman or Attorney
General Denetsosie can supply additional details and information.

Very truly yours,
FRYE LAW FIRM, P.C.
Paul E. Fryee
¢ Mr. Akhtar Zaman
Hon. Louis Denetsosie
Zr L
10400 ACADEMY N.E., SUITE 310 - ALBUQUERQUE, NEW MEXICO 87111 ‘f‘
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March 8, 2005

Honorable Pete V. Domenici
United States Senate

328 Hart Office Building
Washington, DC 20510

Re:  Energy Rights-of-Way on Tribal Lands
Dear Senator Domenici:

As you know, the New Mexico Oil 2nd Gas Association supports the existence of Native
American governments and tribal sovereignty within our federal systemn and our many members
value their relationship with the tribal governments and tribal communities where they do
business. Our members also, however, have a responsibility to their customers to secure reliable
transportation at a reasonable cost for the energy those customers need. We also recognize the
critical need for a reliable, secure and cost-effective national energy transportation infrastructure.
Narionwide energy transportation networks are increasingly important as our encrgy distribution
systems have facilitated the development of nationwide markets for natural gas, electric power,
and other energy commodities. Our ability to move energy efficiently is essential to our national
energy security. We now call your attention to the serious problems posed by the present law
applicable to rights-of-way across tribal lands and propose a solution. ' :

The Tribal Consent Requirement Impedes Energy Transportation:

Under the General Right of Way Act of 1948, 25 U.S.C. §§ 322-325, Congress provided
that certain Indian tribes, Pueblos, and other Native American groups must consent to the grant
of rights-of-way across ftribal trust or restricted lands before the Secretary of the Interior may
issue a right-of-way grant across those lands. A copy of pertinent portions of the 1948 Act, that
includes our proposed revision to include a new Section 324a, is attached as Appendix A. By
regulation, the Department of the Interior broadened the consent requirement to apply to all
federally recognized tribes. Recently, the Department and various Indian tribes ot groups have
interpreted the consent requirement to justify a tribe’s imposing virtually any condition on the
grant of tribal consent. In practice, those conditions have included:

. Compensation averaging over ten times, and sometimes over one hundred times,
that paid for rights-of-way across comparable private or federal lands.
. Demands calculated based on what the tribe perceives it would cost the company

to build new facilities around tribal lands, less some small percentage.

2x. ¢
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«  TUtilizing the consent requirement to extract harsh concessions, including the
coerced sale of a company’s assets tied to expiring rights-of-way at distress sales prices,
because those rights-of-way cannot be renewed without tribal consent. -

The imposition or negotiation of such conditions at the time of the original right-of-way
application presents an impediment to the national movement of energy products to consumers
and, when applied to local tights-of-way, hinders delivery of retail gas and electricity to tribal
members. When rights-of-way are not perpetual and come up for renewal, tribes have utilized
the consent requiremnent to impose particularly unreasonable conditions on right-of-way holders.

This has lead fo an untenable situation regarding the price of rights-of-way. See Chart of
Right-of-Way Prices, Appendix B. As this comparison reflects, while prices for rights-of-way
for federal and private lands have reflected changes in the cost of living, since 1985,
compensation for tribal rights-of-way has risen 2000%.

Other alternatives, like building around tribal lands, are not desirable solutions. That
additional construction would be uneconomic and wasteful, and increasing the length of rights-
of-way increases the environmental concens and costs. Moreover, the present structure *
motivates tribes 1o erect hurdles to their own tribal economic development, by putting the focus
on short-term economic gain from signing compensation for consent to grant or renewal, in lieu
of developing needed infrastructure.

Particularly in the circumstance of renewals, the current situation gives ftribes
unreasonable bargaining power. To provide needed service, a right-of-way holder invests
significant resources in developing the pipeline, ransmission, or related facilities in the right-of-
way. As a consequence, the Native American group is in the driver’s seat in the negotiation of
renewal conditions to the point where the tribe can impose conditions that are not~always
reasonable, whether in the context of demanding inflated compensation or other terms. Tribes
have required inflated compensation on renewal of an existing easement dozens or hundreds of
times the values paid for rights-of-way, or even for full ownership, across comparable ptivate,
federal, and state-owned lands. Inflated compensation leads to increased prices to consumers of
the transported commodity, as right-of-way holders seek to pass on the consideration paid to
their end users, including residential customers, small businesses, and the other industries that
power the economic engine of this Nation. That cost is likely a factor in the lack of utility
service to some reservation areas, and that hinders tribal economic development. The unlevel '
playing field is compounded because Congress has not delegated to the enetgy transportation
industries a right of condemnation or eminent domain over tribal trust lands or tribal lands’
subject to restrictions on alienation. Given the importance to our country of an efficient and
effective energy delivery system, this situation is not in the public’s interest, nor in the best long-
term interests of the tribes.

It is hard to imagine that Congress in 1948 intended the tribal consent requirement to
justify unreasonable conditions on the grant of consent. The legislation we propose is designed
1o narrow the application of the tribal consent requirement in the context of rights-of-way that
are necessary for the efficient and cost-effective operation of ecnergy transportation or

x L
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transmission infrastructure — natural gas pipelines, oil or liquids lines, and electric transmission
and distribution lines. We do not seck condemnation authority; however, we imperatively need
a solution to this issue. '

The Legislation We Propose:

We propose a new statutory section, which we tentatively propose be a new 25 U.S.C.
' 324a, be adopted to apply to rights-of-way for energy transportation across tribal lands. See
Appendix A. For new and renewal rights-of-way, tribes would have every opportunity 10
negotiate for optimal terms and conditions. However, if tribes and companies could not agree,
the legislation would provide for the Secretary of the Interior to step in to determine reasonable
compensation. The legislation would specify that the Secretary set that compensation in terms
similar to 2 standard in the Secretary’s own present regulations: fair market value of the rights
granted plus any diminution in value, called “severance damages,” to the adjacent tribal lands not
subject to the easement.

Such legislation is narrowly tailored to promote 2 cost-effective, secure and reliable, long
term energy transportation infrastructure, while ensuring that affected Indian tribes and other
Native American groups receive full value for the rights granted and have the appropriate
protections in place to protect the health and welfare of tribal communities. We do not seek 1
apply this legislation to non-energy related rights-of-way, such as roads, trails, or
telecornmunications, though we understand similar concerns are raised in those sitvations, as
well. We do not seek to apply this proposal to individual allotted lands. And, we do not seek to.
address private lands owned in fee by Indian tribes or groups and not subject to any restrictions
on alienation. Consequently, the legislation promotes National energy policies without broadly
flimiting tribal control over tribal lands. A proposed revision inserting the statute.as-new section
324a goveming Energy Rights-of-Way is attached as Appendix A.

The Federal-Tribal Relationship and Rights-of-Way Across Tribal Lands:

The approach we propose is copsistent with historic concepts of the federal trust
responsibility to tribes. In the early 1800s, Chief Justice John Marshall and the Supreme Court
bepan 1o define the scope of tribal sovereignty and the relationship of Indian tribes to the federal
government. In three key opinions, the Court described the relationship between the United
States and Indian tribes 2s akin to that of a guardian-ward or trustee-beneficiary. With respect to
wibal lands, the Supreme Court held that tribes’ powers to sell or grant rights with respect to
tribal lands is subject to the supervision and control of the federal government. Congress has
power under the “Indian commerce” clause of the Constitution, Ariicle 1, Section 8, and its
plenary power over tribes, to insure that tribal land holdings are not impediments to the
accomplishment of federal energy policies. In fact, many historic tribal treaties specified that
wribes would not oppose works of utility or necessity permimed by the laws of the United States.

K ¢
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Cungress"has not previously provided clear authority to address this situation. While Congress
has expressly invested interstate narural gas companies having certificates of public convenience
and necessity issued under the Natural Gas Act, as am

powers over private lands, those p

ower do not express

of the Energy Policy Act of 2003 reflected, there is no
electric transmission lines, and there is also no general, federal eminent domain authority for

intrastate gas or oil pipelines and gathering lines.

and electric transmission compani

es lack clear federal

ended, generally with condemnation

ly extend 1o tribal lands. As prior versions
federal eminent domain authority for

Consequently, energy transporting pipelines

authority to acquire tribal rights-of-way

that can override the consent requirement or level the negotiation field.

We propose a reasonable use of Congre
impediment to energy transportation, wh

compensation and other reasonabl

traditionally has exercised the function of dete:
of-way and other agreements, with an opportunity
legislation we propose, the Secretary would be again

e terms

ssianal authority to insure that tribal lands are not an

ile guaranteeing the tribes receive fair and reasonable
for the use of their lands. The Secretary of the Interior
rmining reasonable compensation for tribal rights-
for judicial review of her decisions. Under the
be charged with protecting that interest.

In the area of nationwide energy infrastructure, given the important federal interests at ;
stake, the need for a stable, reliable, secure and cost-effective nationwide energy infrastructure
outweighs the interests of Indian tribes in extracting unreasonable conditions to the renewal of
existing rights-of-way. The legislation we propose would provide balance to this equation —

provide a reliable infrastructure, while protecting
behalf of NMOGA’s members, 1 appreci

Sincerely,

Bob Gallagher
President
New Mexico Oil

the reasonable interests of Indian tribes. On
jate your thoughtful consideration of this proposal.

and Gas Association

Exr—
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PROPOSED REVISIONS TO 25 USC § 324

TITLE 25. INDIANS
CHAPTER 8. RIGHTS-OF-WAY THROUGH INDIAN LANDS
25USCS § 323
(2005)
§ 323. Rights-of-way for all purposes across any Indian lands

The Secretary of the Interior be, and he is hereby, empowered to grant rights-of-way for all purposes, subject
to such conditions as he may prescribe, over and across any lands now or hereafter held in trust by the
United States for individual Indians ot Indian iribes, communities, bands, or pations, or any lands now or
hereafter owned, subject to restrictions against alienation, by individual Indians or Indian tribes,
communities, bands, or nations, including the lands belonging to the Pueblo Indians in New Mexico, and any
other lands heretofore or hereafter acquired, or set aside for the use and benefit of the Indians.

25 USCS § 324
(2005)
§ 324. Consent of certain tribes; consent of individual Indians

No grant of a right-of-way over and across any lands belonging to a tribe organized under the Act of June 18,
1934 (48 Stat. 984) [25 USCS 8§ 461 et seq.), as amended; the Act of May 1, 1936 (49 Star. 1250); or the
Act of June 26, 1936 (49 Stat. 1967) [25 USCS §§ 501 et seq.], shall be made without the consent of the
proper tribal officials. Rights-of-way over and across lands of individual Indians may be granted without the
consent of the individual Indian owners if (1) the Jand is owned by more than one person, and the owners or
owner of 2 majority of the interests therein consent to the grant; (2) the whereabouts of the owner of the land
or an interest therein are unknown, and the owners or owner of any interests therein whose whereabouts are
known, or a majority thereof, consent to the grant; (3) the heirs or devisees of 2 deceased owner of the land
or an interest therein have not been determined, and the Secretary of the Interior finds that the grant will
cause no substantial injury to the land or any owner thereof; or (4) the owners of interests in the land are so
numerous that the Secretary finds it would be impracticable to obtain their consent, and also finds that the
grant will cause no substantial injusy to the land or any owner thereof.

' 324a. Energy transportation rights-of-way

of the Interior may issue a grant or renewal of a ri ht-of-way, ar expansion of a right-of-wa
by amendment, for energy transportation, including pipelines for oil and/or gas and electric transmission
lines, over and across any lands belonging to a wibe, when the applicant_for such_grant, renewal. or
expansion_and the tribe_cannot agree to the terms for the_tribe's consent, if (1) the applicant tenders an
amount the Secretary of the Interior defermines lo be just com nsation for the rights granted and (2) the
Secretary determines that the right-of-way applied for_is not incompatible with existing uses of affected
tribal lands. Just compensation shall be the fair market value of the rights granted, plus severance damages,
if any. ro the remaining estate, determined in accordance with generally accepted principles of property
valuation.

25USCS § 325
(2005)
§ 325. Payment and disposition of compensation

No grant of a right-of-way shall be made without the payment of such compensation as the Secretary of the
Intcrior shall determine to be just. The compensation received on behalf of the Indian owners shall be
disposed of under rules and regulations to be prescribed by the Secrerary of the Interior.

gx 2
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(Broadcast #05-24)

URGENT: ENERGY COMPANIES PUSHING AMENOMENT TO FORCE ENERGY RIGHTS-OF-WaY WITHOUT TRIBAL CONSENT
Under current law (25 U.S.C. §324 and the regulations at 25 C.F.R. §169) the Secretary may not grant approval of a right-
of-way over tribal lands without the consent of the proper tribal officials. The New Mexico Oil & Gas Association and other
energy companies are lobbying Congress to include a provision in this years energy legisiation that would allow the
Secretary of Interior to approve an energy right-of-way over tribal lands without triba! consent. A copy of their letter and
legislative proposal is aftached. The kbnergy companies are making the argument to Congress that a tribal consent
requirement is unfair because tribes are charging foo much for rights-of-way and creating an impediment to energy
transportation. They would like to give the Secretary of Interior the authority to issue a right-of-way over tribal lands without
tribal approval and tie the valuation method to historically low rates. The energy companies’ claims are simply without basis
and should be vigorously opposed by Congress:

« Rights-of-way on Indian lands have been historically undervalued by the Departrent of Interior — which ofien set
rates at agricultural levels for high-value energy corridors and has deeply discounted the value of fribal lands as
compared to private lands. In recent years tribes have been negotiating for themselves and moved to economic -
valuation of rights-of-way. This has increased the cost of tribal rights-of-way, thankfully, and it has corrected a 16t of
abuses of the past.

« The energy industry proposal would tie the valuation of rights-of-way to "fair market value” which is generally
appraised by looking at comparables. This would unfairly tie the rates to the historic undervaluation levels
established by the Department of the Interior.

. Unilateral control over rights-of-way by the Secretary would lead to abuses and create a Iot of trust litigation against
the federal government. The history of tribal trust land is that when the Secretary of Interior has absolute control
over trust decisions, tribal interests are generally manipulated and abused. Energy rights-of-way are very high
value assets that should be negotiated in arms-length transactions — not by politicians.

« Energy companies have freely pillaged tribal lands for over a hundred years - expropriating huge quantities of
natural resources at rock bottom prices, often with the assistance of the Department of Interior. Today tribes are
able to negotiate for market rates — and through-the-looking-glass this appears unfair to the energy industry.

« The funds that tribal governments receive from rights-of-way are used for governmental purposes — 10 supplement
vastly underfunded federal programs like law enforcement, education and health care. Undercutting the tribes’ {
ability to negotiate fair rates for rights-of-way would shift more burden onto the federal govemment to fund these
programs.

« Tribal lands make up less than 2% of the U.S., so a right-cf-way can go a diferent way. If the energy company
does not want to pay the tribe, it can go around the resefvation. The tribal consent requirement is simply not a
serious physical irmpediment to the energy industry. .

< Tribal lands were reserved for the use of Indian tribes for their people and their culture — not as cheap industrial
corridors. Energy rights-of-way are often very destructive of surrounding land and limit its potential uses. Way too
often tribes have been forced to sacrifice their lands, their cultural sites, and their safety and health. Tribes should
retain their right to consent and never be forced to unfairly bear the costs of industrial corridor development.

NCAI would urge tribes write and to contact their Senators and Representatives in Congress and ask them to oppose any
amendment o the energy legislation that would strip tribes of their right to consent to the granting of rights-of-way.

Click on the NCAI Logo to get the contact information for your Senators and Representatives or type this link into your web
browser. ht'tp:ll\mvw.congress.orglcongressorgldbqlofﬁcialsl.
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In addition, tribes should fax a letter or send an email o the following representatives by simply clicking on the icons.

4 Honorable Pete Domenici, Chair &
ADDRESS/FAX Senate Energy & Natural Resources Commitiee  E-MAIL

= . i :
Honorable Jeff Bingaman, Ranking Member é
ADDRESSFAX  Senate Energy & Natural Resources Committee  EMAIL

@ Honorable John McCain, Chair &

ADDRESS/FAX Senate Commiittee on Indian Affairs E-MAIL
Q Honorable Byron Dorgan, Vice Chair &
ADDRESS/FAX Senate Committee on Indian Affairs E-MAIL
@ Honorable Joe Barton, Chair &
ADDRESS/FAX House Energy and Commerce Committee E-MAIL
N .
Q : Honorable John Dingell, Ranking Member
ADDRESS/FAX House Energy and Commerce Committee E-MAIL
@ Honorable Richard Pombo, Chair é i
ADDRESS/FAX House Resources Committee E-MAIL
R
Honorable Nick Rahall, Ranking Member
ADDRESS/FAX House Resources Committee E-MAIL

By phone: 1 -
1. Call the Capitol Hill Main Switchboard: (202) 224-3121 and ask to be connected to your Senator or
Representative's office.

2. Communicate to your respective Senator or Representative on the impact of the legislation for Indian Country.

3. For tracking purposes, please let the National Congress of American Indians know that you have contacted your
Senators! Please provide a courtesy copy to the NCAI via facsimile at (202) 466-7797 or by e-mail at
ncai@ncai.org

If you have any questions, please contact NCAI at (202) 468-7767 or at ncai@ncai.org.




Nov-28-2005 08:20pm  From=GALLUP INDEPENDENT FT DEFIANCE 828 728 2854 T-761 P.025/028 F-269

20" NAVAJO NATION COUNCIL
Third Year 2005
Mr. Speaker, - ;
The RESOURCES COMMITTEE to whom has been assigned
NAVAJO LEGISLATIVE BILL # 0436-05
An Action Relating to Natural Resources; Intergovernmental Relations; Energy; Tribal
Sovereignty; Opposing Section 1607 of the Proposed Energy Policy Act of 2005

(sponsored by Lawrence R. Platero)

has had it under consideration and reports the same with the recommendation that it DO
PASS, without amendments.

And therefore referred to the INTERGOVERNMENTAL RELATIONS |

COMMITTEE

Respectfully submitted,

LaVern Wagner, Vice Chairperson

Date: August 9, 2005

The vote was 6 in favor, 0 opposed
Absent: Larry Noble
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20" NAVAJO NATION COUNCIL
Third Year 2005
Mr. Speaker, . ;
The RESOURCES COMMITTEE to whom has been assigned
NAVAJO LEGISLATIVE BILL # 0436-05
An Action Relating to Natural Resources; Intergovernmental Relations; Energy; Tribal
Sovereignty; Opposing Section 1607 of the Proposed Energy Policy Act of 2005

(sponsored by Lawrence R. Platero)

has had it under consideration and reports the same with the recommendation thar it DO
PASS, without amendments.

And therefore referred to the INTERGOVERNMENTAL RELATIONS |

COMMITTEE

Respectfuily submitted,

LaVem Wagner, Vice Chairperson

Date: August 9, 2005

The vote was 6 in favor, 0 opposed
Absent: Larry Noble
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Presidential Documents

Title 3=
The Prasident

[[Page 67249]]

Exccutive Order 13175 of November 6, 20a0

consulration and Coordination With Indian Tribal
Governments

By the auchority vested in me as Prasident by the

constitution and the iews of the Unlred States of

Amatica, and in erder to aestablish ragular and i
meaningful consulrtation and collaboration with eribal

orficials in the development of Federal policles that

have tribsl implications, To strengkhen the United

States government-te-government relationships with

Tndisn Tribes, &nd to reduce the lmposition of untunded

mandates upsen Indian tribes; it is hereby ordered as

rallows:

Secrion 1. Definitions. For purposes of cthis ozder:

{a) ~‘Policies that have tribal implications''
fofers o reqularions, legislative comments or propozed
legislation, &nd other policy statementa or actions
thar have substantial direct effect3 on one or more
Indian tribes, on the relarionship betwsen the Federal
Government and Indlan tribes, or on the distribution of
power and responsibilities between the Fedaral
Govesnment and Indizn tribas.

(b) "‘Indisn rribaf' mcans an Indlan or Rlazka
Narive tribo, band, nation, pueble, village, or
community that the Secretary of the Interior
acknowledges to exist 38 an Indian tribe pursuant to
the Foderally Recognized Indian Tribe List Acr of 1994,
25 U.8.C. 47%a.

(e} *“Agency'' means any authority of the United
States that is an " agency'' under 24 U.S.C. 3502(1),
other than thome considerad te be indepsnddent
regulatory agencies, as defined in 44 U.S.C. 3502{3). ’ i

{d) " "Tribal officials'' means elected or duly
appointea officials of Indian teibal governments or
aukharized integtroibal organizstions.

Sec. 2. Fundamenta) Principles. In formulating or
implementing policies that have cribal implications,
agencies zhall be guided by the following rundaméntal
principles:

{a) The United States has a unigue legal
relztionship with Indian tribal governments a9 Set
forth in the Constitution orf the United States,
tzearies, statutes, Executive Ordezs, and court
decisions. Since the formation of the Union, the United
Statos has recognized Indian tribes as gamestic
dependent nations under its protection. The Federal
Government has enacted aunerous statutes and
premulgated numerous regulations that establlsh and

hrpiwww.cpa.gov/fedrgsti/eo/eal 3175, him
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{b) Our Nation, under the law of the Unired Staces,
in accordance wirh trcatisa, statutes, Executive
Orders, and judicial decisjons, has cecognized the
right of Indian tribes to self-government. As damestic
dopendent nationa, Indian tribes oxercisa inherent
sovereign pownzs over their members and territory. The
United Statevs conrinues ta work with Indian tribes on a
government-to=govarnment basis to addreas issues
concerning Indian tribal self-government, tribal trust
resources, and Indlan tribal trmary and other rights.

{c) The United Srates recognizea tho right of
Indian tribes to self-government and supports taibal
sowverelgnty and sqlf-dertermination.

8ec. 3. Policymaking Criteria. In addicion to adhering
ro the rundamental principles sot forth in weckion 2,
agenciea shall adhere, to the exlbent permitted by law,
to the following crireria when formulating and
implementing policies that have tribal implications:

(a) Agencies shul) respect Indisn tribal self-
govornment and sovegelgnry, honor tribal treaby and
olher rights, and strive to meot the responsibilities
¢hat arise fram the unique legal relarionsnlp betwesn
the Federa) Governmsnt and Indlan tribal governments.

(b) With respect To Federal statutes and
regulations adminiatered by Indian tribal governments,
the Federal Govarnment zhsll grant Indian tribal
governmencs the maximam administrative discretion
posgible.

{c) When undertaking ke formulate and implement
policies that have tribal implications, agencies shall:

{1) encourage Indilan tribes to devalop their own
policiea to achicve program cbiecrives;

12) where poseible, defor to Indlan tribes to
eatablish akandards; and

(3) in determining whether to eotablish Federal
skandards, consult with triba) efficials as to the need
for Federal standards and any alternatives thart would
limit the scope of Federal standards or orherwise
preserve the prerogatives and authority of Indian
teibes,

Sec. 4. Special Requirements for Leglalatlve Froposald.
Agengies shall not submit to the Copgreas legislation
ehat would be inconsistent with che policymaklng
cxiteria in Section 3.

See. 5. Consultation. (a) Bach agency shall have an
accountable process To ensur¢ meaningful and timely
input by tribal officials in the development of
ragulatory policims that have tribal impligationg-
Within 30 days after The effectivwe date of this order,
the head of each agency shal) designate an official
with prineipal responsibility for the agency's
implafentation of thie order. Within 60 days of the
efrective date of this order, the dealgnated official
shall submit Tto the Office of Management and Budget
{oMB) a descriprion of the agency's censultation
process.

(b) Ta bthe extent practigable and pomutted by law,
no agency shall promulgste any regulatlon That has
tribal implications, that imposes subgtantial direct
compliance couts on Indian tribel govermments, and that
is not required by ststuse, unleas:

(1} funds necessary to pay thae direct costs
incurred by the Indian tribal government or the triba
in camplyving with the wogulation are provided by the
Paderal Government; or |

{2) the agency, prior te the formal promulgation of
rhe regulation,

(A) consulted with tzibal officials early in the
process of developing the proposcd regulation:

(B) in a separatecly identified poxtion of the preamble
ca the regulation as it iy to ke lasued jn the Faderal
Regizter, provides to the Director of OMB a tribal
summasy impact statoment, which consista of a
deseriprion of the extent of the agency's prior
consultation with tribal officials, a summary of the
nature of their cencerns and the agency's position
supporting the need to lssye the regulation, and a
starcment of the exrent te which the concerms of tribal
officiale have been met; and

F-268
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(C) moke& available TO TAC VIIEGLUL Wi tau) Gu sadwsss
communlcations submitted To the agency by tribal
orficials.

{¢) To thc extent peacticable and permitted by law,
no agency shall prumulgate &ny regulation that has
tribal implications and that preempus tribal law unless
the agency. prier to the formal pramulgation of the
regqulation,

(1) conaulted with tribal prficials early in the
process of developing the proposed rogulation:

(2) in a saparately jdentified portion of the
preamble to the regulatien as it js to be issued in the
Federal Register, provides to the Director of OMB &
tribal summary impact statement, which consiscs of a
description of tha exrent &f the agancy's prior
consulbkation with tribal officials, a summary of the
nature of their concerns and the agency's position
supporring the

need ko issua the regulation, and 8 statemeat of the
exrent to whlch the caoncerns of rribal pfficials have
been met; and

(3) makes avajlable to the Director of OMB any
written communications submirted to the agency by
tribal officials.

{d} On issuea rslacing to txlbal self-government,
tribal tzruat resouzces, or Indian tribal treaty and
other rights, cach agency ahould explora and, where
appropriate, use congensnal machaniams for qeveloping
requlations, including negotiated rulemaking.

Sac. 6. Increasing Flaxibility for Imdlan Tribal
Walvers.

(a) Agencies shall revicw The procegses under which
Tndign tribes apply for walvers of statutory and
regulatory requiremunta and take approprifte steps TO
streamiine thozé proces3as.

(b} Each agency shall, te the extent practicable
and parmitted by law, consider amy application by an
Indian tribe for a waiver of statutory or regulatery
requiremonte in connection with any program
adminisrered by the agency with a general view toward
increasing opportunities for utilizing flexible policy
approaches at the Indian tribal level in cases in which
the proposed waiver is consigtent with rhe appligable
Federal policy cbjectivos and is otherwime appropriate.

{c} Bach agency shall, to the extent pzicricable
and permitred by lew, render a decision upon 3 complete
application for a walver within 120 days of receipt of
such application by the agency, or as otherwisge
providad by law or regulation. If the applicakion for
walver is not granted, The agency shall pruvwide the
applicant with timely written notice of the decision
and the re¢sgons therefor.

{d) This sectiep applies only ko statutory or
requlatory raguirements that are discrétionary and
subject to walver by the agency.

8ec. 7. Accqunrability,

{a) In tranemitting any draft final regulatien that
nas triba) implicatioms o OMB pursusnt to Exccucive
Order 12B66 of Septomber 30, 1993, each agency shall
include a cartification fram the official deslgnated to
cnaure campliance with this order stating that the
requirements of this order have bocn met in &
meaningrul and timely manner.

{b) In tranmminring proposed legislatioh that has
tribal implications to OMB, each agancy shall inglude a
cartificarion from the orfficial d¢algnated to ensurs
campliance with this order that all relsvant
requiremants of this orxder hava been met.

{c) Within 180 duys after the cffecrive date of
thiy order the Dizector of @B and The Assistant to khe
president for Intergevernmental Affairs shall confer
with tribal officials ta ensure shat this order is
being properly and effectivoly implementedl-

8ec. B, Independant Agencles. Independent regulatory
agencies are encouraged to comply with the previsions
of this ordmr.

gac. 9. General Previsions. (&) This order shall
supplemsht but not supersede the requiremants contained
in Exocutlive Order 12866 (Regulatory Planning and
Ravicw), Executive Order 123988 (Civil Juatice Reform),
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@B Circular A-19, and the Execurlve Memorandum of
April 28, 1994, on Government-to-Government Relations
with Native American Tribal Governments.

(b} This order shall complement tha consultation
and walver provisions in sections 6 and 7 of Executive
Orgler 13132 (Federallsm).

{c) Execuriva Order 13084 (Consulracion and
Covrdination with Indisn Tribal Govesnments) la revoked
at the time thlg order Takes effect.

[d}) This order shall be effective 6D days after tho
date of this order.

Sec. 10. Judicial Reaview. This order is intended only
to imprave the intornsl menagemént of the execntive
bzanch, and 48 not intended to create any right,
benefit, or truar reaponsibility, substantive or
procedural, enforceable ac law by a party against the
United Stares, its agencies, or any parson.

{Presidential Sig.)
THE WHITE HOUSE,

November 6, 2000,

[FR Doc, 00-29003
Filed 11-B-00; B:-43 am]
Billing code 3195-01-P

hup:/twww.epa.gov/fedrgstr/co/co13175, htm

Notices for

i !

Lastypdated an Monday, Fobruary 7ih, 2005
URL: hlipiffwww,apa.goviedrgair/ec/eo13175.htm
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